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tion of his authorities and duties under section 207 of the act (pertain
ing to warranties and recall) to promulgate rules for the purposes 
stated above. 

This does not mean that the Administrator is directed to invade 
the area of responsibility or jurisdiction of the Federal Trade Com
mission or the Justice Department. Rather, the section of the bill pro
vides that in executing the authorities and requirements of section 207 
of the Clean Air Act, the Administrator may consider the impact such 
measures may have on free competition and consumer free choice. If 
the Administrator finds that these measures may adversely affect con
sumer free choice or free competition, he may promulgate and enforce 
reasonable rules relating to the execution of warranties recall under the 
act to prevent, minimize, or eliminate any such adverse effect. 

SECTION 212-ANTI-TAMPERING PROHIBITION 

BACKGROUND 

Section 203(a) (3) of the existing Clean Air Act makes it a pro
hibited act 

[f]or any person to remove or render inoperative any de
vice or element of desi~ installed on or in f1 motor ve'hicle 
engine in compliance with regulations under this title prior 
to its sale and delivery to the ultimate purchaser, or for any 
manufacturer or. dealer knowingly to remove or render in
operative any such device or element of design after such sale 
and delivery to the ultimate purchaser. . . . 

Under this provision, only a manufacturer or dealer may be pena.1-
ized for removing or rendermg inoperative any such device or element 
of design after the vehicle has been sold and delivered to the customer. 
Garages, service stations, non-dealer automotive repair centers, and 
other businesses and persons engaged in providing motor vehicle re
pair service for pay are not presently suh1ect to this prohibition. 

The Committee concluded that this limitation on the anti-tampering 
prohibition was inequitable and inconsistent \Vith the intent and pur
pose of the Act. Therefore, the Committee adopted section 212 of 
the bill. 

COMHITI'EE PROPOSAL 

Section 212 incorporates the Committee's determination that the 
prohibition against knowingly tampering by manufe..cturers or dealers 
after sale and delivery should also apply to garages, service stations, 
non-dealer automotive repair centers, other persons or businesses en
gaged in providing motor vehicle repair services for pay, &nd to 
persons owning or operating, selling, lea.sing, trading, and fleet 
operations. 

The committee adopted this provision to assure that vehicle emis
sion control systems will function as intended during the time the 
vehicle is in use. In doing so, the Committee took note of the, studies 
by the Environmental Protection Agency, which concluded: 
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Emission control system tampering by ~rage m~cs 
is more likely to hurt fuel economy than improve it. Such 
tampering virtually a.lwa.ys makes emissions worse, and can 
cause deterioration in engine durability. EPA, "Factors M
fecting Automobile Fuel Economy", (Sept. 1975), p. 2. 

In adopting this amendment the Committee endorses t~e const~c
tion of the tenns "knowingly'~ and "remove or render mopera.tive" 
given by the Federal District Court in ll'llited States v. Haney {lhev-
1'0let, Inc., 371 F. Supp. 381, 384.--5 (M.D. Fla.. 1974): 

The statute states that it is unlawful for a dealer "know
ingly to remove or render inope:rative'' certain . emissio~ 
control devices or elements of design from a vehicle. It 18 
well-settled that an act is done knowingly when it is done 
voluntarily and intentionally, and not by mistake. The Court 
interprets that the prohibited act "of removal. or rendering 
inoperative a device or element of design" is complete within 
the meaning of this statute when the dealer knowingly re
moves or renders ill'Operative the emission control deVIces or 
elements of design on a particular vehicle and voluntarily 
relinquishes custody and control of the vehicle, (or custody 
and control by an agent or employee of the dealer) with the 
emission control devices or elements of design removed or 
rendered inoperative. _ 

While common sense dictates that the dealer or an ~nt or 
employee of the dealer may remove or render inoperative &ny 
such emission control devices or element of design on a vehicle 
for purposes of testing that vehicle while in !lns custody and 
control, the statute must be interpreted to prohibit the dealer 
or his agent or employee from removing or rendering inop
erative any such emission control devices or elements of de
sign and thereafter releasing such vehicle from his custody 
a.nd control without first reengaging and making operative 
all devices or elements of design previously removed or ren
dered inoperative by him. 

The Committee's language is likewise consistent with the Court's 
~olding of employer's liability under this Act "for improper acts of 
~ts employees or agents committed in the scope of their employment", 
1.e. where "the work was done to serve the [employer's] business in-
terests". U.S. v H(JfMy Ohevrolet, Inc., supra. · 

Thus the Committee is requiring that these sa.me principles of Jaw 
be applied to persons other than a vehicle deailer or manufacturer as 
are a.pplied to dealers a.nd manufacturers. The C,ommittee does not 
intern~ to require application of the Federill prohibition to individual 
motonsts, however. · 

The Committee bill limits liability for civil penalties to $2 500 ma.xi
mu!U pei: violation for any covered non-dealer, non-man~f&cturer. 
This sect.ion also contains a provision whieh is intended to prevent the 
a~ti~tampe1~ng prohibition from bein~ construed to require use of 
ongm!'-1 equipment. n:ianufacturer's partA in any repair, replacement, 
or mamtenance activity. 


